
STATE Otr' NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
of

Rono Furniture Mfg. Corp.

for Redetermination of, a Deficiency or Revision
of a Deternination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Year  L977.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of August, 1984.

AFFIDAVIT OF }IAILING

that the said addressee is the pet i t ioner
forth on said \{rapper is the last known address

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of ager a4d that on the
9th day of August, 1984, he served the within notice of Decision by cert i f ied
mail upon Romo Furniture Mfg. Corp., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Romo Furniture Mfg. Corp.
3821 Boston Rd.
Bronx, NY 10469

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

Auttro-rized to d
pursuant to Tax



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Romo Furniture Mfg. Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Year 1977.

AITIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August, 7984, he served the within notice of Decision by cert i f ied
mail upon Frank P. Marino, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
vrrapper addressed as fol lows:

Frank P. Marino
Marino, Chambers & Lou
175 Main St .
l ihite Plains, NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of August,  7984.

r ized to roa
pursuant to Tax Law sect ion L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 9, 1984

Romo Furniture l{fg. Corp.
3821 Boston Rd.
Bronx, NY LA469

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Commission niy be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be commented in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxat.ion and Finance
Law Bureau - litigation Unit
Building /f9, State Campus
A1bany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Frank P. Marino
Marino, Chambers & Lou
175 Main St .
I{hite Plains, NY 10601
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion

o f

ROMO FURNITURE MANUFACTIIRING CORP.

for RedeternLnation of a Deficlency or for
Refund of Corporatlon Franchise Tax under
Art lc le 9-A of the Tax Law for the Year L977.

DECISION

Petitloner, Romo Furnlture Manufacturlng Corp., 382L Boston Roadr Bronxz

New York 10469, filed a petitj.on for redeterminatLon of a deficiency or for

refund of corporatlon franchlse tax under Artlcl-e 9-A of the Tax Law for the

year  L977 (F l le  No.  29501) .

A fornal hearlng was heLd before DanLeL J. Ranal-l-l, Hearlng Officerr at

the offices of the State Tax Conmlsslon, lbo !,Iorld Trade Center, New York, New

York, on January 23, 1984 at 2245 P.M., with addlt ional Lnfornat lon to be

subnitted by l{arch 23, L984. Petitloner appeared by Frank P. l.Iarino, Eeg. The

Audit  Divls lon appeared by John P. Dugan, Esq. ( Irv lng Atklns, Esq.,  of  counsel) .

ISSUE

lJtrether the Audit DlvisLon properly adJusted petltlonerrs corporatl.on

franchlse tax by lncreasing its recelpts and decreasing lts expenses for the

year  L977.

FINDINGS OF FACT

1. On March 14, 1980, as the result  of  a f le ld audlt ,

lssued a Notice of Deflciency pursuant to Article 9-A of the

petitloner, Romo Furnlture Manufacturlng Corp. (trRomott), ln

the Audlt Dlvielon

Tax Law againet

the amount of
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$3 '867.19  p l -us  in te res t  o f  $657.42  and add l t iona l  charge o f  $193.36  fo r  a  to ta l -

due o f  $41717.97  fo r  the  year  ended December  31 ,  Ig77.L

2. The Audit Divlslon had eonducted a nultiple tax audit of petltloner

and its owner, Salvatore LoClcero and hLs wife Nancy, LnvolvLng sales and use

taxes, corporation franchise tax and personal- income tax. Followlng prehearlng

conferences, adJustments to the deficiencleg were agreed upon leavlng ln lseue

$3'075.50 ln corporatlon tax. Said amount arose from a cash avallablltty

shortage of $31,LO2.00 as determlned by the auditor.

3. On audlt, the auditor found that Mr. and Mrs. LoCicero had purchased a

houe ln L977 and, he asked the LoClceros for documentation shonLng where the

funds for the purchase had been obtained. l[r. LoCLcero explained that the

najorlty of the funds were recelved in the form of loans from I'lrs. LoCicerots

aunt and Mr. LoCicerors sister. The auditor woul-d not accept this explanatlon

and computed a $3I,102.00 cash aval l -abl l l ty shortage lncluding $291375.00 ln

unreported funds used to purchase the house.

4. The LoCiceros purchased a home wlth a closlng date of JuLy 7r 1977.

The purchase price was $63,750.00 lncludlng the assumption of a fl-rst mortgage

amounting to $34,444.70. The remal-nder was to be pald in cash. In May the

LoCiceros made a downpayment of $61375.00 upon slgnlng the purchaae contract,

l ' I rs.  LoCicerots aunt,  Mrs. Cregan, gave pet l t loner the $61375.00 for the downpayment.

I- In conJunctlon with the same fLeld audit, the Audit Dlvlsion lssued a
Notice of Determination and Demand for Payment of Sales and Use Taxes Due
against petltioner Romo. That assessment has been resol-ved and pald and ls not
in issue. The Audit Dlvislon aLso lssued a NotLce of Deflclency agalnst
petltionerrs owner, Salvatore LoCLcero and his wife Nancy. A hearLng on eald
deficl-ency r{ras held ln conJunction with the instant matter and a separate
declsion issued herewlth.
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In July, Mrs. Cregan gave Mrs. LoClcero another $71000.00 toward payment due

upon closlng. Mrs. LoCicero combd.ned rhe $7,000.00 with a $9,948.61 withdrawal

from her own savings account to obtain a bank check for $171000.00 which was

due at c l-osLng. Addit ional ly,  Mr. LoClcerors slster,  Anna LoCicero, loaned the

Lo0tceros $6,000.00 which she deLivered in the form of a check frou her savLnge

bank. The Loans from Mrs. Cregan, therefore, total led $131375.00 for the

purchase not $23,000.00 as origLnally determlned by the Audlt Divleion. The

renaining amounts cane from the LoCicerosr savlngs account and a loan from Anna

LoCicero .

5. The Loans from Mrs. Cregan lrere very lnfornal in nature. She had been

assistlng the LoCiceros and thelr chll-dren wlth loans and gifts for a nuuber of

years. It Ls apparent that Mrs. Cregan did not expect them to repay the l-oans

until they were ln better financlal conditLon. l,Irs, Cregan stated that, rrThey

are like my son and daughter . I am always helptng them al-l the tlme . .

I,ltrat am I golng to do wtth lt? I night as well do some good with 1t." In

fact' eubseguent to the period in lssue, Mrs. Cregan, sold her own house and

gave the LoCiceros $32'000.00 fron the proceeds as a gi f t  for whlch she f l led a

Federal  gi f t  tax return.

5. The Audit Division questioned the source of the loans and gifts nade

by l4rs, Cregan since withdrawals from her savings accounts did not amount to

the total- of gifts and loans recelved by the LoCLceros. In her testlmony,

l,Irs. Cregan explalned that when she was a chlld, her father had lost al-l- hts

money in the bank during the Great Depresslon. She, therefore' had a fear of

banks for many years and, as a result, kept Large amounts of money in a safe

deposit box. It was onl-y recently that Mrs. Cregants accountant was able to
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convince her to put some of her money lnto interest-beari.ng

cert l f lcates of deposLt.  Therefore, most of the money Mrs.

LoCiceros came from her safe deposit box and woul-d not have

bank transactlon.

accounts and

Cregan gave to the

been recorded as a

7. In addlt lon to the $291375.00 from various sources used to purchase

the houser the LoClceros also had rental  income of $1,050.00 and $2'100.00 fron

thelr furnlture buslness which nas not taken into account by the Audlt Divlslon.

The total-  of  al l  these amounts ls $32,525.00 which approxlnates the $31r102.00

cash availabit-lty shortage for corporation franchise tax purchases.

CONCLUSIONS OF LAW

A. That sect ion 1089(e) of Art icLe 27 of.  the Tax Law provldes that " [1]n

any case before the tax conmission under thls articler the burden of proof

shall- be upon the petltlonerrr wlth exceptl.ons not relevant hereln.

B. That petitloner has met its burden of proving the avail-ablllty of the

funds used to purchase the LoCicerost house. Petitloner shorred that, of the

approximateLy $29'000.00 in cash needed to purchase the home, $9'948,61 came

from the LoClcerosr own savlngs, $13r375.00 came from Loans from Mrs. Cregan

and $61000.00 came from a loan fron Anna LoClcero. Moreover, petitLoner showed

that an addlt lonal $2,100.00 came from the buslness and $11050.00 came from

rental lncome. These amounts satisfactorlly explain the cash avallabll-tty

shortage whlch was the only anount remalnlng ln lssue lnasmuch as all other

amounts have either been paid or resolved.
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C. That the petition of Romo Furnlture Manufacturing Corp. ls granted and

the Notlce of Def lc iency lssued March 14, 1980 ls cancelLed.

DATED: ALBANY, NEW YORK STATE TAX COMMISSION

AUG 0 e Fg+


